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BRIMFIELD TOWNSHIP BOARD OF ZONING APPEALS 

MEETING MINUTES of August 16, 2017  

 Brimfield Town Hall Meeting Room – 1333 Tallmadge Road, Kent  

Present:   Vice Chair, Lisa Cotten Vince Murdocco  Ed Shutty 

Alternates: Cheryl Rueschman Nicholas Coia 

Absent:   Chairman Bruce Knippenberg Scot Etling  

Staff:   Dick Messner, Zoning Inspector  

Wendi O’Neal, Assistant Zoning Inspector, Secretary to Board 

 

Public Present:  

 

Name Company  Phone/ Email  

Robert Dunn Crossroad Car Connection  330.676.1133 

Frank Papiska Crossroad Car Connection  330.676.1133 

Rita Kuhar Crossroad Car Connection  330.676.1133 

Roger & Shelly Kale Kale’s Towing  kalestowing@gmail.com  

330.429.0244 

Eric Slepoy Congress Lake Rd.  330.319.4491 

Justin Whelan Buckley King  216.363.1400 

Don D. Grave Buckley King graves@buckleyking.com 

David Wilson Congress Lake Road   

 

 

CALL TO ORDER: 

Vice Chairman Lisa Cotten calls the Brimfield Township Board of Zoning Appeals to order at 

7:00 PM at the Thursday, August 16, 2017 meeting: 

 

Roll Call:  

 Cotten = Here   Etling = Absent   Knippenberg = Absent

 Murdocco = Here  Shutty = Here   Rueschman = Here 

 Coia = Here 

 

Both Cheryl Rueschman and Nicholas Coia will reserve voting rights this meeting.  

 

Vice Chair Lisa Cotten dually notes that the meeting has been advertised per the Ohio Revised 

Code and neighboring properties were notified.  

MOTION#2017-23 

 A motion was made to accept the Agenda as presented by Vince Murdocco, seconded by 

Ed Shutty.  Motion carries.    

 

MOTION#2017-24 

 A motion was made by Vince Murdocco to approve the June 21, 2017 and the July 19, 

2017 Meeting Minutes as presented, Nicholas Coia seconded by.  Motion carries.   

PUBLIC COMMENTS:   

 

SWEARING IN OF APPLICANTS AND COMMENTERS:     

 

Vice Chair Lisa Cotten states that the Board of Zoning Appeals is a quasi-judicial board.  

Therefore, if speaking tonight, please state your name, your address and swear or affirm that 

anything stated is true to the best of your knowledge; if you do not want to be under oath please 

do not make any contacts or any comments.  The court reporter has asked that if you are 

speaking on behalf of the appeal application for Daniel & Kimberly Ebie, that you identify 

yourself each time that you speak.   
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APPLICATIONS: 

 ZONING APPEAL APPLICATION: 

  Applicant: Buckley King LPA o/b/o Eco-Site, LLC 

  Owner: Daniel & Kimberly Ebie  

  Address: 3072 Congress Lake Road, Mogadore, Ohio 44260 

  Parcel: 04-061-00-00-019-001 

  Appeal Request:   Section 502.B Public Utilities and Railroads –  

Rural Residential District  

 

Lisa Cotten:  Asks if the owner, Dan or Kimberly Ebie was present.  

Justin Whelan:  On behalf of Eco-Site, who is the tower company that is making the application 

who has agreed to lease property from the Ebies; the Ebies are not here.   

Cheryl Rueschman:  Could I ask you to speak up so that I could hear?  

Justin Whelan:  Most certainly, it is better that I stand over here so that I could project this way?  

Cheryl Rueschman:  That is fine.  

Justin Whelan:  Okay.  I have a packet that I am going to present to each of the Board members 

[Exhibit A].  Good evening everyone, thank you for having us here today.  Also, has given one to 

the court reporter.  With me is co-counsel on this matter, and colleague of mine at Buckley King.  

As I stated we represent Eco-Site, in their application to build a mono-pole telecommunications 

tower on the parcel on Congress Lake Road, permanent parcel number 04-061-00-00-019-001.  

This located on the east side of Congress Lake Road, south of Old Forge Road.  A 190-foot 

mono-pole tower.  And Eco-Site is building this tower on behalf of a public utility.  The public 

utility is Teen Mobile in this instance.  In your packet of information, there is an argument 

summary on top and then there is some various materials that I’m going to get into while, as I 

discuss our application here today.  The first material under the argument summary is the PUCO 

Certificate for Teen Mobile which verifies that they are in fact a public utility in this instance.  

Backing up a little bit, I just want to give you a procedural history, we filed with the Zoning 

Inspector here a request of a certificate of zoning exemption on June 19, 2017.  After discussion 

with legal counsel, Chris Meduri present, it was determined that the Zoning Inspector would not 

issue either a yes or a no as to if we were exempt as a public utility.  Now moving back to where 

I was, the exemption of a public utility issue.  I have before us here today, Ohio law exempt’s 

public utilities from township zoning regulations.  There is a slight limited exception with 

regards to telecommunication towers.  I’m going to read from Section 519.211 of the Ohio 

Revised Code it says:  The Ohio Revised Code confers no power on any board of township 

trustees or zoning appeals in respect to the location, erection, construction, reconstruction, 

change, alteration, maintenance, removal, use or enlargement of any buildings or structures of 

any public utility or the use of land of any public utility or rent-a-road for the operation of its 

business.  Now there is an exemption that the Code makes for telecommunications only if the 

telecommunications tower is proposed to be located in an unincorporated area of the township in 

an area zoned for residential use.  So, the gist of the Ohio law is therefore that townships only 

have authority to regulate if that tower is to be built in any area zoned for residential use.  And 

that is a statutory term an area zoned for residential use.  So that is what the issue is on our 

appeal.  What is an area zoned for residential use?  Luckily the Supreme Court of Ohio has 

addressed what an area zoned for residential use is.  There is a case that I have also provided to 

you within your packet information.  It’s Symmes Township Board of Trustees v. Symth; this is 

a case from the Ohio Supreme Court in 2000.  The court there analyzed what an area for 

residential use was and meant, and important portions of that decision, the court says, “we agree 

with the majority of courts that have determined that the language, structure and purpose of the 

zoning laws require an interpretation limiting township regulation telecommunication towers to 

those towers proposed to be located in primarily residential districts with a residential zoning 

classification.”  The court also said that the evolution of our revised code 519.211. be itself 

demonstrates the legislative intent that the phrase zoned for residential use permits township 

regulations only in areas classified for primarily residential use.  Again the court says, “Revised 

Code 519.211.b.1.c references to areas zoned for residential use was meant to apply to primarily 

residential zones.  I think you can see where I’m going with this in that the residential, in areas 

zoned for residential use require that the zone be primarily residential.  The Supreme Court also 

said that the phrase, “an area zoned for residential use,” would commonly describe an area 

marked off or described or set aside for residential as opposed to commercial, business, 

agricultural, or industrial uses.   The agricultural use that they mention there is important; I’d like 

you to keep that in mind as I go through where we are actually building this tower.  We are 

requesting to build this tower in the rural residential district.  The rural residential district, in our 
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view as we are presenting here to you today, we believe is not primarily residential but instead 

primarily agricultural.  Agricultural is permitted throughout the district.  As a portion of the 

packet of materials that I have presented to you, the township’s land use map.  In that land use 

map, in the lower right hand is the rural residential section where we would be building in, and 

located in and as you can see is predominately farmland.  The parcel that we are building on is 

farmland as well as the vast majority of the parcels around it.  The rural residential district zone 

is the least dense of any of the inhabitable zones in the township.  The township has several 

inhabitable zones, most of them have the word residential within the title and of those the rural 

residential is the least dense and for that reason it would be logically the preferred location for 

agricultural uses.  Going back to what the Supreme Court says, areas that are set aside for 

agricultural uses would not be primarily residential uses instead they would set aside for 

agricultural; they should be deemed primarily agricultural.  That residential happened to be 

permitted in the rural residential district does not change the fact that it is primarily residential or 

primarily agricultural district.  The primary nature of the district doesn’t change based on the fact 

that residents is merely permitted there and that the word residence is contained in the title 

likewise, doesn’t change the nature of the district.  You can call the district whatever you want to 

call it, but the primary nature of the district doesn’t change based on what you call it.  In this 

instance, it is our contention, we think the evidence clearly shows the district is primarily 

agricultural.  Furthermore, the actual language of the Brimfield Zoning Resolution states that 

rural residential district contemplates uses that “typically occupy large open land areas in order 

to preserve the rural like features and character of certain portions of the township.”  Another 

portion of the Symmes decision that I think is important that the Supreme Court said, is that the 

object that sought to be obtained by the general exemption of Ohio Revised Code Section 

519.211.a is public access to public utilities largely unimpeded by the requirements of township 

zoning.  The court says that “our interpretation allows township regulation of 

telecommunications to remain the exception rather than the rule as contemplated by the statutory 

scheme.” So, in conclusion, we believe that because the rural residential district is primarily 

agricultural despite its title, despite the fact that it happens to permit some residential use, we 

believe that the primary use, the primary nature of that zoning district is agricultural and not 

residential.  And because it is not residential, we do not believe that it would qualify as an area 

for residential use and therefore the township does not have the authority to regulate the tower 

that we are requesting to build there.  As such we believe we are exempt pursuant to the law that 

I quoted, Section 519.211 of the Ohio Revised Code and we believe that our exemption should 

be granted based on that status.  I am willing to take any questions.  My colleague, Don Graves is 

going to speak.   

Don Graves:  Madam Chair, may I.  First of all, my name is Don Graves and I appreciate the 

opportunity to be here before you this evening.  I’ve handled telecommunication towers in and 

around Ohio for over twenty years.  In fact, we have argued this township exemption issue many 

times before the Supreme Court.  What we have here, wait I especially appreciate the support 

and the cordiality of your staff both the Zoning Inspector and Wendi and Mr. Meduri.  They have 

been very courtesy to us even though we may have a disagreement with regard to the terms, they 

should be commended for their willingness to work with us.  So, we are here first of all, because 

your particular zone resolution requires that before we can change the use of any property, we 

have to get a certificate from your zoning inspector and that is section 200.02 of your township 

zoning resolution.  Otherwise we would not have bothered to come here, we would have just 

gone for the building permit because that’s who would issue the building permit or the State of 

Ohio.  And in order to try not to insult the community we come to the community and say give 

us your exemption certificate because we feel that we are exempt.  The best analogy I can make 

is almost every farm that I’ve ever been around and I grew up in Geauga County and around this 

area most of my life off and on despite living in Cleveland now, is that most agricultural uses 

have a residential use.  Just because an area happens to have a residence does not make it fall 

within the residential exemption.  And what our contention is and because this is such a sparsely 

settled area district, in fact even in your language, the introductory language it is designed to be 

agricultural in nature, the land use designation as Justin pointed out to you, shows that it is for 

farmland.  This is really farmland.  The whole section of the Ohio Revised Code is that the 

legislature specially it did not want to impede the deployment of public utilities to the citizens of 

Ohio by subjecting them to the various decisions of local zoning authority especially in non-

primarily residential zoning districts.  That was represented to you today, that this site is not 

primarily residential; in fact, it is very sparsely residential and usually the residential uses are in 

conjunction to the farms that are present in the area.  There is probably going to be areas where 

there are a couple houses next to each other but that is not what this section of the code means.  

And respectfully, Justin if you don’t mind, we are asking since Mr. Messner, I’m sorry, Messner 
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was unable to issue us an exemption certificate for whatever Mr. Meduri is going to explain to 

you, we feel that we are at an impasse because we must have an exemption certificate by your 

own resolution in order to change the use to put a tower there.  But yet we are being told that 

your own zoning inspector can’t issue the exemption certificate and we think that that is an 

improper determination and we are suggesting that in fact based upon the discussing that we’ve 

had today and the evidence we’ve provided that the township has no authority because this is not 

primarily a residential district to regulate placement of a cell tower in this community.  That is 

respectfully what our position is and what we are asking you today.  I’m sure Mr. Meduri has 

something is to…  

Lisa Cotten:  I do have a question though, I mean why would you not just come in for a 

conditional use permit instead of disputing our zoning code? 

Don Graves:  Because a conditional use permit places impositions on us and we feel as we don’t 

have to ask for a permit; it’s like asking a resident well if you’re exempt then you know we’ll 

probably give it to you which is almost always the case in these conditional use permits because 

we are able to show which our engineers will show that we have to build a tower here it would 

be granted anyway.  Reality is that the only reason that we are even here is because one 

neighbor, from what I understand, filed an objection and said ahhh, I don’t want that there, go 

back to the zoning.  And we are saying that that’s just a bad use of your time and makes you then 

have to review a lot of conditions and it makes us subject to those conditions when we feel we 

are not, just respectfully that’s why we are choosing not to do it as any person would whether 

they were for a residence or for a business.  If we are not required to be regulated, we are not 

going to be regulated.  And respectfully, what we are saying to you is that I knew you like to 

impose things and would be glad to come and talk to your zoning inspector if there are things 

that you would like, if you would like us to landscape around the compound and things like that 

that are all important issues.  We are always willing to come in and do that if that is something 

that would be available to the township.  We’re just not going to be required to be limited by the 

conditions that are in your conditional certificate.   

Lisa Cotten:  Those would be some of the conditions, I guess.  

Don Graves:  I understand, but that’s conditions, conditions that I’m talking about is the intent 

to paint it a certain color, to put the trees, those things we do that in almost every site that we do 

around the country but what we don’t do is we don’t subject ourselves to regulations that don’t 

apply to us.  And the Ohio legislator, and this has been in place for many, many years, specially 

has told townships that you are not permitted to regulate the wireless carrier.  And we are only 

here, like I said because we are trying to show a deference to the township with respect to its 

requirement of an exemption certificate.  Justin, anything further? 

Justin Whelan:  I don’t have anything further, if there are questions I would be happy to answer 

them.  Otherwise, we very much appreciate your time.   

Lisa Cotten:   Mr. Messner.  

Dick Messner:  Thank you for your presentation, appreciate it.  In the Revised Code, also in 

Section 519.211 they get into it in b.2., the Revised Code from 519.02 to 519.25 confer power to 

the Board of Trustees, of the board of zoning appeals in respect to the location, erection, 

construction, reconstruction, change, alteration, or larger telecommunications tower and it goes 

on in respect to maintenance but the Revised Code does give the Board of Trustees and the 

Board of Zoning Appeals to call for some type of control over telecommunication towers.  

Chapter Five of the Brimfield Township Zoning specifically 2, specifies and it gets into the area 

of 519.211 and refers to our section 400.10.B which covers the area of wireless communications.  

And it goes through the purposes it gets the first, second, third, fourth, fifth, sixth and seventh 

possibilities of priorities of location on it and the sixth one is privately owned agricultural lands 

on it.  The general requirements then go on as far as submitting the plan review, for submitting 

the plan for reclamation, the performance bond on it and going through and issuing number 

seven of a conditional use permit.  It also has the standards for the area requirements of the tower 

plus fifty (50) feet for a drop zone of any structure, from road, highway, property line, excluding 

buildings on the road which is necessary to use.  Also goes in and talks about security of an eight 

(8) foot security around all of the accessory buildings, I’m sure that you have read this before.  

The Township has six (6) residential zoning districts ranging from five (5) acres to Open Space 

Conservation residential, R-R (Rural Residential) which is this one three (3) acre minimum 

requirements and so forth R-1, 2, 3, and 4: 1.5 acre, 1 acre, ½ acre, ¼ acre.  So, the township 

putting the land use together to work with residential as well as commercial and industrial was 

laid out in respect to the citizens committee that worked with this, the Zoning Commission that 

worked with this, and also with contracts with the Portage County Regional Planning 

Commission and the Urban Design Center of KSU and this was back when the zoning was put 

together, accepted in 2004.  With that in mind, we feel that there is a need and it is conditionally 
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permitted.  And we feel that if you submitted an application for conditional permit on it, that it 

would have been approved and you would be subject to the restrictions that I mentioned in 

Chapter Four hundred.  So that is the position at least from the Zoning Inspector.   

Lisa Cotten:  Okay, Chris? 

Chris Meduri:  Just briefly, my name is Chris Meduri from the Portage County Prosecutor’s 

office.  This is a unique case and an interesting case the Symmes case that the attorneys carefully 

articulate, kind of a unique case in that that was not a zoned residential district.  That was 

actually a commercial district in which there were some residences in there.   And what the 

jurisdiction tried to do was based on the fact that there were some residences interspersed along 

the commercial area, that they could apply the Revised Code and their zoning to prohibited cell 

towers.  The Supreme Court said no, this is a commercially zoned area, this is not a residentially 

zoned area so like the attorneys were mentioning the Revised Code allows a township to enact 

regulations in areas zoned residential.  And the purpose, if Mr. Messner, what is the purpose of 

the R-R district?  Do you have that in front of you?  

Dick Messner:  Yeah, the purpose of the R-R District, Chapter actually: “The purpose of the 

Rural Residential Zoning District is to accommodate low-density residential development and 

other compatible uses that typically occupy large open land areas in order to preserve rural-like 

features and character of certain portions of the Township.  Furthermore, the intent of this district 

is to discourage concentrated development in and at the periphery of the floodplains and other 

environmentally sensitive areas of the community where the underground water supply or the 

soil conditions are inadequate to accommodate higher density.” And that is purpose and then it 

goes on in Section 302 to give the permitted uses and it also goes on in another section for 

conditionally permitted uses. 

Chris Meduri:  If I could, I don’t mean to interrupt, but how long have you been the Zoning 

Inspector? 

Dick Messner:  16 years.  

Chris Meduri:  In your opinion is this area zoned residential that we are dealing with? 

Dick Messner:  Yes.  

Chris Meduri:  Okay.  What are the permitted uses in the Rural Residential district?  

Dick Messner:  Permitted uses family homes, home occupations in accordance with another 

chapter, accessory buildings that are incidental to primary use of the lots of the principal 

buildings that conform with the R-R District.  

Chris Meduri:  Okay, and like you mentioned… 

Dick Messner:  And certain signs.   

Chris Meduri:  It’s not as if the Township is saying that you cannot have a telecom tower in this 

district.  The Township is merely saying let’s go through the conditional use process before the 

Board of Zoning Appeals.   

Dick Messner:  Right.   

Chris Meduri:  So it’s not per say prohibiting telecommunications towers.  

Dick Messner:  No, we do not prohibit. 

Chris Meduri:  Not in this particular district? 

Dick Messner:  Not this district, no.   

Chris Meduri:  Now the appeal was filed on a Township application of July 20th of this year, 

correct? 

Dick Messner:  Hmm, do we have it? 

Wendi O’Neal:  Yes, right here.  

Dick Messner:  Okay, July 20th.   

Chris Meduri:  Before that appeal was filed, strike that.  Do you have any preprinted forms that 

if somebody wanted to apply for a change of use for a zoning certificate, does the Township have 

preprinted forms?  

Dick Messner:  Yes.  

Chris Meduri:  Okay, did anyone apply on Township forms for any type of zoning approval for 

this particular property, for this cell tower? 

Dick Messner:  Not to my knowledge.   

Chris Meduri:  So is it a fair statement to say that you never officially denied anybody any 

request to use that property officially? 

Dick Messner:  Correct.  

Chris Meduri:  And just for the record, the BZA needs to make an interpretation of the zoning 

code for the record, the Township will reserve its right to waive the jurisdictional defect of this 

matter, if we do end up in court.  Whether or not if the Board of Zoning Appeals even has 

jurisdiction to make a decision that is something that we would have to ligate in court, if we go 

that way.  We do reserve the right to make/raise that issue in court but having said that you know 
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the Board of Zoning Appeals has three major functions.  One is you hear applications for 

variances, which this is not.  Seconded is that you hear applications for conditional uses, but this 

is not but in our opinion, it very well could be and that would be a good way to go here.  And 

number three and this is getting more and more common, when we didn’t used to see this a 

whole lot, but now you can appeal the decision of the zoning inspector and interpret the zoning 

code.  So ultimately you the Board of Zoning Appeals, you’re a quasi-judicial in that you act as a 

court.  Your job just as the courts job is to interpret the zoning code.  So ultimately, we are 

reserving our right to raise the jurisdiction issue whether or not you can even hear this but 

putting that aside for a moment your job is to determine did the Zoning Inspector, is his opinion 

correct in that is this an area zoned Rural Residential and should it be conditionally permitted 

and do they need a conditionally permitted or are they exempt because even though the zoning 

code says a certain thing technically it’s not an area zoned residential.  So ultimately, I don’t 

want to put words in the attorney’s mouth, I think that’s what they are seeking the interpretation 

of this Board as to whether or not you fall outside of the zoning code.  Right? 

Justin Whelan:  That’s right.   

Lisa Cotten:  So do we have to make a motion on that Chris?   

Chris Meduri:  I would, again we are reserving our right to raise the jurisdictional defect on 

appeal, but having said that I would suggest you deliberate and determine whether or not you 

feel that the Zoning Inspector and the advice of the counsel, are we correct?  My advice means 

nothing, you need to determine.  You sit as judge so you need to interpret to code and is this an 

area zoned residential, or is it?  And should their appeal be granted or be denied. 

Lisa Cotten:  Okay.  Yes.   

Don Graves:  Just two brief obligations, thank you very much.  I would like to point out that Mr. 

Messner when he was reading the purpose of this Rural Residential District is to preserve the 

rural character.  It’s not preserving the residential character, it’s rural character.  Just a point, I 

don’t want to be argumentative with my point.  Secondly, Mr. Messner is there anything that is 

on your form for a certificate that wasn’t contained in the letter that was sent to you asking for 

this letter of exemption?  Is there anything requested?   

Dick Messner:  I haven’t read that letter of exemption in a while.  

Don Graves:  So I believe, respectfully, that what you’ll see is that everything that would have 

been ennewed in your request, in your form would have been contained in the letter but because 

it is unique and it required a detailed explanation why we are here, as you can see; it’s not a real 

simple issue.   

Lisa Cotten:  No.   

Don Graves:  For deliberation, that’s why it was used in that form but I believe the content of 

everything that would have been required in the form, if that was raised as an issue was 

contained in the letter so you had the information to form an opinion.  Thank you very much.   

Lisa Cotten:  Okay, so I think we should recess.  Do I have a motion?  

Vince Murdocco:  I’ll make a motion that we recess.   

Cheryl Rueschman:  I’ll second.  

Lisa Cotten:  Okay, so if we could have, what ten minutes?   

Vince Murdocco:  Ten minutes.   

Lisa Cotten:  Yeah, okay.  So, I’m going to ask everyone to exit the room, I apologize… 

Chris Meduri:  Mam, if I could since that we are on record with the court reporter. 

Lisa Cotten:  Yeah, I wasn’t sure how that worked.   

Chris Meduri:  The sunshine laws and a public body and only go into an executive session, 

which you’re not doing... 

Lisa Cotten:  Yes, executive session.   

Chris Meduri:  Okay, you cannot go into executive session.  What you can do can deliberate in 

private just like a judge or jury does.  

Lisa Cotten:  Okay. 

Chris Meduri:  But in this situation, I would suggest or recommend maybe just keep it public.  I 

understand that sometimes you like to talk in private.  

Lisa Cotten:  Yeah.  

Chris Meduri:  But since we are all here with attorneys and court reporter, I think feel free to 

just discuss it. Whatever you think is necessary.   

Lisa Cotten:  Okay, so we cannot, we shouldn’t go into executive session, that’s what… 

Chris Meduri:  You definitely can not go into executive session, sometimes you can deliberate 

as a quasi-judicial body so you don’t call it an executive session.  In rare occasions, we do kind 

of say okay if you do have go private deliberations, do it.  In this case fortunately it’s not really a 

sensitive thing; it’s an important issue.   

Lisa Cotten:  Right.   
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Chris Meduri:  But I think that if you keep it out here, it’s okay.   

Lisa Cotten:  Okay, yeah that’s fair.  Okay.  Well I was involved in the original change of 

zoning back when we did.  What was that 2004, right? 

Dick Messner:  Yes.  

Lisa Cotten:  And so my interpretation was that we were preserving a rural feel not necessarily 

related to agricultural.  We were preserving a rural feel to the community where there were, we 

did a study.  We sent out a survey out to the township residents and found that they liked the 

rural feel of the community and the rural character.  And that didn’t necessarily apply to 

agricultural land, it just applied to larger lots.  And at that time, we had a lot of development 

going on and felt that a lot of the farmland may be sold to developers, residential developers, and 

we wanted to preserve the rural character in the community.   

Vince Murdocco:  I interpret the way that Dick has presented it.  I haven’t been on the board as 

long as you, so I can’t you know, I wasn’t involved in the original discussion of it.  But I still 

feel, you know, that they need to submit a request and that’s my opinion.   

Dick Messner:  Madam Chairman, in each of our six (6) residential districts ranging from the 

five acre lots down to quarter acre lots, the last item under conditionally permitted use is wireless 

communication services.   

Lisa Cotten:  Yeah.   

Dick Messner:  So in all six districts from a quarter acre up to five acres it does allow for 

telecommunication towers as a conditionally permitted use.   

Nicholas Coia:  As the newest member of the Board of Zoning Appeals here, in just reading the 

opening purpose of it, is that it is to accommodate low-density residential development.   

Lisa Cotten:  Yes.  

Nicholas Coia:  And that’s that first line.  It has an ‘and’ in there meaning and additional things 

but the way I interpret that is that this is to be residential and viewed as a residential district.  But 

we also have in place as in the zoning code a process in place to allow for the application of 

those telecommunication towers.  So, it was thought about, it was put into place and that is the 

process that this township has.   

Lisa Cotten:  Anybody else?  Any comment Cheryl? 

Cheryl Rueschman:  I just have a quick question with the difference of what is going on here.  

First of all, we are here for Brimfield, okay.  Not necessarily here for anybody else, but for what 

we as this township, I’ve lived here for almost 40 years and we moved here for a reason.  Now 

that’s personal I’m not going to disvalue anything, I’m just saying at least give it good 

consideration.  And since you feel as though we should do this publicly, although I personally do 

not.  I would like to hear what my fellow members say in private and the reason is sometimes 

you will speak that of which you want to but you will not do in public.  I’m on a board of a large 

hospital and many times we reserve the right to go, to be illusive, not to do something that maybe 

we should not.  But really to have to freedom of which to speak that’s my point of reference and 

yes, I will amend it.  So, whatever they decide I’m going to be going with them, but at the same 

time I would like to have that because I may not ask a question that I would with people here that 

would get me an answer of that of honest or what they really feel and I would like to have that 

opportunity.   

Ed Shutty:  Just to chime in from my point of view, I’m right there onboard with Nic; just by 

reading through the purpose.  And it’s a rural like feature for the residents with larger lots and 

preserve the feel.  And then you see just the conditions permitted uses, down there and records 

them at the end.  So, I’m interpreting it the same way as you are.   

Nicholas Coia:  And I think the zoning code is there to protect the Township, the feel of the 

Township and how the Township is designed and that is why we have that conditional process; 

that we can ensure that things are uniform within this Township and following those guidelines.  

There was a lot of work put into developing a strategic code like this for our Township.  If you 

go to another Township they might not be as comprehensive but there is a reason because this is 

what our residents wanted from us.   

Lisa Cotten:  Exactly.   

Nicholas Coia:  And so we are trying to uphold what the residents had asked for.   

Vince Murdocco:  And had they filed it, this would be a mood point and we probably would 

have approved it.   

Lisa Cotten:  Yeah, that’s why I don’t understand the…  

Nicholas Coia:  Yeah, so just file for it and we can make sure those conditions are met to protect 

the Township.   

Lisa Cotten:  Yeah.  Okay, so what next steps to we take as a board since this is new?  
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Chris Meduri:  Since it is an appeal, no that is fine, appeals are rare.  I would suggest if you are 

finished discussing, if you feel that you are ready to make a decision then the question being:  

Are you going to affirm the Zoning Inspector’s decision, or reverse it and grant the appeal? 

Vince Murdocco:  I make a motion that we affirm the Zoning Inspector’s decision. 

Ed Shutty:  I’ll second it.   

Lisa Cotten:  Okay, should we do a roll call?  

 

MOTION#2017-25 

 A motion was made by Vince Murdocco to affirm the Zoning Inspector’s decision 

regarding the telecommunications tower proposed on Parcel No. #04-061-00-00-019-001 and 

was seconded by Ed Shutty.   

Roll Call:  

 Cotten = I affirm.  Murdocco = I affirm.  Shutty = I affirm.  

 Rueschman = I affirm. Coia = I affirm. 

Motion passes unanimously.   

Dick Messner:  Make a notation that discussions were held in open session prior to the motion’s 

second and that open discussion will be part of it.  

Lisa Cotten:  So and then it terms of next step? 

Chris Meduri:  Basically the applicant for the appeal would have 30 days to appeal once the 

minutes are approved.  That’s the trigger date and they have a right to administratively appeal to 

the court of common pleas.  And then the court would hear the arguments and get the record.   

Lisa Cotten:  Are they able to just apply for a conditional use permit?  

Chris Meduri:  Absolutely.   

Dick Messner:  Sure.  They can come in tomorrow, file the application, file the money that goes 

with it, follow whatever is in Section 400 under the tower specifications and we would come 

back here and it would be granted if they followed those specifications under site plans.   

Lisa Cotten:  Yeah, okay.  I just wanted to give you that opportunity.  Anything else? 

Justin Whelan:  No.  

Lisa Cotten:  Okay, thank you for your presentation.   

 

 CONDITIONAL PERMIT APPLICATION: 

  Applicant: Crossroads Car Connection, Inc. / Frank Papiska, Frank Dunn 

  Owner: John & Rita Kuhar / Frank Papiska   

  Address: 4546 State Route 43, Kent, Ohio 44240 

  Parcel: 04-023-00-00-047-000 

   Section 310.02.B.7 – Motor Vehicle Sales  

   Conditionally Permitted – Highway Commercial District   

 

Frank Papiska:  Introduced himself and partner, Robert Dunn, and gave the following points: 

• At present location, corner of Howe Road and SR 43 for 15 years; started in 2002 

• Both residents of Brimfield since 1988 

• Moving business closer to expressway, secured land, fits what is needed by zoning 

district  

• Explains plans in packets:  pictures showing present house and lot, trees being removed, 

cleaning up lot, making house more presentable, using the house as the main office, 

shows picture of Rootstown location pointing out the building (built 4 years ago, new) 

which will be built on this site in a few years very similarly, one plan shows the layout of 

the existing utilities, second plan shows proposed layout, and third shows the drainage of 

lot.  

• Explains house is eyesore currently, roofing will be done, making the house real nice and 

presentable 

• Current location:  15 years ago rent was $500, now paying $2,000 which is not worth it 

• A-rated with the Better Business Bureau - hard to do with the type of cars that we sell:  

$3,000 and under.   

Lisa Cotten:  Asked if the only addition to the site would be the concrete? 

Frank Papiska:  Confirms, concrete.  

 

Dick Messner: gave report: 

• Filed as conditional use permit 
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• Highway Commercial – under item seven motor vehicle repairs and sales facilities 

included but not limited to all automobiles, boats, farm equipment subject to the 

provisions of various sections of chapter four hundred (mainly cleanliness).   

• Drove by Rootstown location – neat and clean operation 

• Moving to give more space 

• Meets the 15-foot setback from the road right-of-way, ODOT only requires 12-ft so it 

exceeds the setback 

• Drive entrance is not going to interfere with any ODOT regulations 

• Zoning Department has no problem with application for approval.  

• Shows on PowerPoint:  

o State Route 43 and East Howe Road current location 

o Moving to location, light blue of H-C  

Lisa Cotten:  Is that existing facility Highway Commercial as well?  

Wendi O’Neal:  No, it’s in General Commercial.   

Dick Messner: PowerPoint: 

o Grandfathered in the G-C District, moving to H-C which is conditionally 

permitted 

o Shows proposed site:  three lots down on south of Brimfield Drive on the east 

side. Terri’s Towing just north, rear of Kline and Kavali’s: conducive to area 

o Picture of Rootstown location; looks good 

o Proposed layout:  ADA parking, garage,  

o Moving from west to east side, more south, more room, dressed up better, 

location of proposed will enhance whole area better than where they are now. 

Vince Murdocco:  Stated he did drove by the building and it is a nice building.  

Frank Papiska:  Asked the board upon approval, that the lot be allowed to have very similar 

streamers to the current lot at the new proposed area.  Would be maintained, helps to designate 

the business located across the front and a couple to the building. Asks if Board would give some 

consideration to have the streamers at the new lot and when the new building is built, which 

would help grab attention showing a car lot.   

Dick Messner:  Stated that the strict Chapter Six of Signs has been relaxed in opinion from the 

Zoning Department due to reasonably allowing for businesses to use to help with visibility and 

advertising especially with the downward turn in business economy years ago.  Has allowed pole 

flags on occasion, but no balloons, or flashing lights and that it doesn’t distract vehicles on a 

reasonable basis; unless enforced by order of Trustees or if the Zoning Commission would 

amend the resolution.  

Frank Papiska:  Would make it look good.  Problem with current place is that we don’t own it 

and if we are going to put $20,000 or $30,000 into it.  We would want to own the piece of 

property that we put our money into.   

Lisa Cotten:  Clarified that legal notices went out.  

Dick Messner: Confirmed sent legal notices on all items.   

Lisa Cotten:  Asked if there were any audience members that would like to speak.  – Noting 

None.  

MOTION#2017-26 

 A motion was made by Vince Murdocco to approve the Section 310.02.B.7 Conditional 

Use Permit on Parcel No. #04-023-00-00-047-000, at 4546 State Route 43 with the following 

conditions:  

o Zoning Inspector approval of flags, streamers, signage, lighting, etc.  

o Concreted parking lot 

o Site plan layout as presented on the proposed layout and follows all setbacks as 

required by zoning regulations; colors consistent 

o Signage follows Brimfield Township Zoning Resolution  

o All county and any other regulations followed.    

Seconded by Ed Shutty.  Motion passes unanimously.   

Frank Papiska:  Tells Dick that Wendi is a great help in the office and knows quite a bit; he’s 

taught her well.   

 

 VARIANCE APPLICATION: 
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  Applicant: Kale’s Towing, LLC  

  Owner: Roger & Shelly Kale  

Location: Northeast corner of State Route 43 and Howe Road 

Intersection   

  Parcel: 04-014-00-00-035-000 

   Section 309.02.B – Use Variance:  Towing Company   

   General Commercial District   

 

Shelly & Roger Kale:  Owner of Kale’s Towing, husband Roger Kale.   

o Bought 4.5 acres northeastern corner of Howe Road and SR 43.  

o Thought was permitted in General Commercial, why asking for variance.   

o Business in Alliance, office in Homeworth (south of Alliance), & Impound Lot in 

Louisville. Very prideful in business, invests own money.  

o A+ Rated Company 

o Has landscaping company with five (5) locations,  

o Need to expand, State Highway Patrol stated the need in Portage County especially for 

heavy wreckers, doesn’t want to take away Terri’s Towing business.  

o Enhance business, provide jobs, increase economic growth,  

o Has heavy-wreckers, medium wreckers, flat-beds, small wreckers.  Currently has a 50-

ton being built 

o Have spoken to engineers, architects, builders regarding the building.  

o Family owned business started back in 1966, was towing company, full service body 

shop in Youngstown, had 49-53 employees, left company for an oversize, over 

dimensional trucking company but got more involved with towing due to industrial 

accident blowing legs off,  

o Different control barracks are experiencing the growing need due to long response times, 

etc. with tying up the trooper for long periods.   

o Knows impound lots can look like eyesore, the proposed would be completely private 

with not being able to see into it; has one in Louisville but no fencing as not required and 

don’t own the lot.  One of the reasons for putting the building in the front and lot in back 

to screen and not make it noticeable.   

o Would have cameras, lighting, security, follow all guidelines regulations, with 

engineering and grading.  One main drive off of 43 and a small entrance off Howe for the 

smaller trucks or personal car. 

Dick Messner:  Report/presentation: 

o Wishes applicant would have talked to Zoning prior to purchase as not listed as permitted 

or conditionally permitted uses.  

o Former Police Chief wanted the impound lot on Brimfield property and the applicant at 

that time applied for variance and was denied.  Present Police Chief about proposed lot, 

he grimaced and didn’t the idea nor wanted to compete with another impound lot; comes 

down to dollars and cents in which BPD impound lot has been very successful for the 

Township.   

o In regard to the resolution, safety forces, the zoning department would recommend not to 

issue the variance.  

Lisa Cotten:  Asked if this was impounding and towing lot? 

Dick Messner: Yes, both impound and towing.   

Shelly Kale & Roger Kale:    

o If impound lot is not wanted are you opposed to a building for our trucks? 

o Dick Messner:  Replied, not his decision.  No way to control who uses the impound lot, 

ex. Sheriff and State Highway Patrol, following the history, safety forces, the relationship 

with the BPD and Terri’s Towing, it would not be a good idea for this location. 

o Not here to compete with local PD; in PA, you have to tow to PD impound, they collect 

money.  Are very willing to tow to the BPD’s impound lot.  Regarding Terri’s offering 

services that they don’t provide with equipment, etc... Both Sheriff’s and State Patrol 

have requested for us to move to Portage County as stranded vehicles on 76 take hours or 

more and it ties up patrol.  Want to provide service, jobs above minimum wage, nice 

equipment, not to put anyone else out of business. 

Lisa Cotten:  Not having the impound lot, is that an option? 
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Shelly Kale & Roger Kale:    

o Yes, an option but would still have to have one close due to the nature of the business:  

police cases putting holds on vehicles, etc... It would be problematic to not have one: 

example if drugs, crashes, deaths, the vehicle has to stay in the possession of the towing 

company from site of crash, etc. to allow inspections by lawyers, police, insurances, etc. 

to many transfers creates problems in the court proving nothing had changed since the 

vehicle left the scene.  

o Happy to tow to local PD. Having one towing company they could set the rates as they 

wish due to there not being another option.  It is a needed service due to the main 

company that once provided downsized therefor Kale’s is currently covering the 

difference but hardship to provide the best service due to the current distance to their 

current location from Portage County.   

o Wants to build a building, landscape it, nice equipment, spending hundreds of thousands 

that will provide jobs for local community; not trying to interfere with current setups and 

hurts his feelings that that is an assumption when their business in not known.   

o If taking the vehicle straight from the scene to say Klaben’s for repair that would be great 

but majority it is not the case as insurance has to do inspection, etc... Example, costumer 

from Brooklyn, New York, everything she owned was in the car, would like to know that 

their vehicle is secure.   

Lisa Cotten:  Where is the impound lot that BPD tows into? – Answered behind the BPD.    

Dick Messner:  States it isn’t about the BPD, or anything else except the usage in that particular 

area.   

Lisa Cotten:  So does Terri’s have a lot where they are?  

Dick Messner:  States, no majority is sent the BPD.  The use was deleted almost ten years ago, 

which was listed under the conditional use: deleted 3/14/2008. Problem is that it is not permitted 

in area, it’s the nature of the business that is literally prohibited in that district.   

Shelly Kale & Roger Kale:   Stated that Terri’s does have an impound lot, as they looked as his 

as a reference for their design.  It is a business and we are not trying to build in a residential area. 

Dick Messner: Correct, hence the reason for the variance.  

Roger Kale:   Now it used to be permitted and was deleted?  

Nicholas Coia:  Why did you pick this location, from a business stand point?  

Shelly Kale:  We did look at a lot on 59 in Ravenna, but something didn’t feel right that the 

location of the building.  On the way back to the shop, we seen the Kinko sign and thought that it 

would be a great location.  Talked to Kinko’s about the landscaping business, great area, close to 

76, Brimfield great small town feeling.   

Nicholas Coia:  How soon are you looking to build? 

Shelly Kale:  We want to build right away; by January 1st would like it to be completed.  

Lisa Cotten:  Did you have a cost or a budget break down for the site?  

Roger Kale:   For the building and everything we want to do; the total is in the range of 

$400,000 to $500,000.  So, it will be a sizeable addition to the community.  We want to build 

something that cosmetically looked nice, and don’t want to be the average towing company with 

the cars and junk everywhere.   

Nicholas Coia:  Would all for your trucks be kept inside the building? 

Shelly Kale:  Yes, all will be inside except my personal car that I would drive to the office that 

day.   

Roger Kale:   To start we are looking at 2-3 trucks inside the building, doors will be down.  

Never be junked.  Clean reputation.  It is a necessity in the community in every community.   

Nicholas Coia:  Asks Dick if it was in H-C, would it be a problem? 

Dick Messner:  If it was in H-C, it would be an easier decision.  All things aside I’m sure that it 

would be a great looking building, but the nuts and bolts of the business is not permitted.  

Lisa Cotten:  Asks about the Dillion’s if they are in General Commercial.   

Dick Messner:  Said yes, but this is why they would need the variance.  It would be the Board’s 

decision.   

Lisa Cotten:  Asks if there were any adjacent property owners present.  – Noted none.  The 

impound lot would you be willing to part with that?  

Vince Murdocco:  Doesn’t think that would be possible.  

Shelly Kale:  No.   

Lisa Cotten:  Wants to know what would surround it?  

Shelly Kale:  Complete privacy fence, and landscaped so that you wouldn’t see it.   

Lisa Cotten:  Gates, and dimensions?  

Shelly Kale:  I can get that to you.  
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Lisa Cotten:  What about the lighting? 

Shelly Kale:  The lighting would be very consciously, due to not imposing the lighting on 

neighboring properties, with the lighting on the lot, and not shining in the neighboring properties.  

We are going to keep it away from the houses in the rear.  Decorate with lights, not a utility pole 

with lighting so that the security cameras would be able to grab the light.   

Cheryl Rueschman:  How far are the neighboring properties? 

Dick Messner:  Would have to satisfy the area requirements.   

Nicholas Coia:  What signage are your considering?  

Shelly Kale:  I didn’t want anything to impose on the view, so we are aware of vision, the sign 

would be furthest away from Howe Road and a smaller sign on the drive on Howe Road.  

Nothing flashing.   

Nicholas Coia:  Nothing digital?  

Shelly Kale:  No, thinking stone, or brick.   

Ed Shutty:  Obviously a 24-7 operation, when you get a call in the middle of the night you 

mention the driver taking the truck home at night, would they be pulling in there with lights?   

Roger Kale:   It is a lot quicker when they have the truck at home with them.  Being so close to 

43 and 76, it would a lot quicker and there are no houses on that corner where we would disrupt 

the houses.  Our shop has a big rental ranch house in front and we have never woken up one of 

the family’s seven kids that live in the house.  No problems with neighbors, that’s a big thing.   

Ed Shutty:  Would the trucks be pulling straight out on to 43? 

Shelly Kale:  Yes, the doors would face the road.  

Lisa Cotten:  How does that work; do they get a permit from ODOT?  

Dick Messner:  ODOT does have regulations, where they would state the distance of the drive 

from the intersection with the ADT on calculations of that.  Depends on the ADT, on the drive 

requirements.   

Shelly Kale:  The engineer and designer would do that part of it.   

Dick Messner:  They would contact ODOT to see of the regulations.   

Shelly Kale:  Smaller trucks would come out on Howe Road for making it safety.  Eventually it 

would all be black top; the big trucks would have to come out on 43.  Those aren’t use that much 

at all.   

Nicholas Coia:  Would this be the home office?  So, it would have office capabilities to?  

Shelly Kale:  Yes, if you see the office in the building drawing.  This is my baby, which have 

room for our Rottweilers.  I am a registered nurse and resigned because this is my husband’s 

dream and have fallen in love with the compassion of the towing business.   

Vince Murdocco:  Thinks that it being the home office for the company, changes the stance on 

the company as it is not just an impound lot.   

Nicholas Coia:  It is definitely something that should be taken into consideration, because you 

can clearly see there is an office and would be more of an impact to the community if it was their 

head-quarter like business.   

Shelly Kale:  This is big, I will be here all the time!  

 

MOTION#2017-27 

 A motion was made by Vince Murdocco to approve the variance for the proposed Kale’s 

Towing Company located on the Parcel No. 04-014-00-00-035-000 with the following 

stipulations:   

o Followed as presented  

o It is established as home office for the business 

o 8-Foot Privacy Fence (instead of 6-ft) 

o Lighting has to be projected downwards and not impose on neighboring properties 

o Colors will be consistent with what was presented (Earth-tones, nudes, tans, beige) 

o Follows signage regulations  

o Approvals from ODOT on drives for the State Route 43 

o All county and any other regulations followed.   

which was seconded by Cheryl Rueschman.  Motion passes, unanimously.   

OLD BUSINESS: None 

 

NEW BUSINESS:  
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David Wilson:  Congress Lake Road next to Ebies, would like to know if there was a way to get 

notification, or information, if anything else is filed? 

Dick Messner:  States that notices would be set out as you were notified for this appeal.  If they 

file another that would be in court.  Unless they file the conditional use permit, which would then 

also send out legal notices.   

 

Dick Messner:  States this would be his last meeting and appreciates working with the Board 

and was going to enjoy his retirement.   

Board:  Thanks Dick for his service over the years and the great impact he made on the 

community.   

 

GOOD OF THE ORDER:  None 

 

SET NEXT MEETING:    

 Next meeting is scheduled for Wednesday, September 20, 2017, at 7:00 PM.   

 

ADJOURN:   

 

MOTION#2017-28 

 A motion was made by Vince Murdocco to adjourn the August 16, 2017 Board of 

Zoning Appeals meeting, and was seconded by Nicholas Coia at 9:00 PM.  Motion carries.   

 

 

 

___________________________   _____________________________  
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___________________________   _____________________________ 
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___________________________   _____________________________ 
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___________________________   _____________________________ 
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